REPRESENTATIVE  PAYEES 


UMASS/ AMHERST 


* 


J..       What  is  a  representative  payee? 


A  representative  payee  ("rep.  payee")  is  a  person  or  organization  authorized  to  cash  and  manage 
checks  from  the  Social  Security  Administration  (SSA)— either  Supplemental  Security  Income  (SSI) 
and  Social  Security  Disability  Insurance  (SSDI)— for  a  person  deemed  unable  to  do  so.  Federal 
regulations  set  out  when  a  rep.  payee  will  be  appointed,  and  define  the  payee's  responsibilities.  The 
rules  are  different  for  some  groups  of  people,  and  the  differences  will  be  noted. 

2.  When  is  a  representative  payee  appointed? 

Social  Security  policy  states  that  all  recipients  have  the  right  to  manage  their  own  payments.1  But  a 
rep.  payee  will  be  appointed  if  the  local  Social  Security  office  determines  that  you  cannot  manage, 
or  direct  someone  to  manage,  benefit  payments  in  your  own  interest.  A  rep.  payee  will  be 
appointed  if  you  are: 

°        legally  incompetent  (based  on  a  court's  determination); 
°        mentally  incapable  of  managing  benefit  payments; 

o        physically  incapable  of  managing,  or  directing  someone  to  manage  benefit  payments;  or 
°        under  age  18,  unless  you  are  applying  for  SSI  or  SSDI  within  seven  months  of  turning  18  or 
you  live  on  your  own,  and  have  shown  that  you  can  manage  the  benefits. 

The  court  will  look  at  court  findings,  medical  evidence,  and  statements  of  family,  friends,  or  staff  at 
an  agency  you  get  services  from  to  decide  if  you  are  capable  of  managing  your  funds. 

3.  How  is  a  representative  payee  selected? 

Social  Security  will  decide  who  your  rep.  payee  will  be.  If  you  are  over  18,  and  do  not  have  a  drug 
or  alcohol-related  disability,2  preference  is  given  to: 

1.  a  legal  guardian,  spouse  or  other  close  relative  you  live  with,  who  has  custody  over  you,  or 
who  demonstrates  a  strong  concern  for  your  welfare; 

2.  a  friend  you  live  with  or  who  demonstrates  strong  concern  for  your  welfare; 

3.  a  public  or  nonprofit  agency  or  institution  (such  as  a  nursing  home  or  psychiatric  hospital) 
which  has  custody  of  you  (for  a  fee,  paid  by  you); 

4.  a  private,  profit-making  institution,  licensed  under  State  law,  which  has  custody  of  you  (the 
institution  may  keep  a  large  portion  of  your  benefit  check  to  pay  your  expenses); 


1 .  People  with  drug  or  alcohol  addiction  (DAA)  as  well  as  a  disability,  must  have  a  representative  payee.  If 
there  is  a  delay  in  finding  a  rep.  payee,  Social  Security  can  withhold  your  funds  until  you  do  find  someone. 

2  .  The  order  of  preference  for  representative  payees  for  DAA  is:  a)  a  non-profit  organizations  providing 
substance  abuse  or  mental  health  services;  b)  a  government  agency;  c)  a  family  member  who  shows  strong  concern, 
is  involved  in  the  treatment  program,  and  is  willing  to  prevent  use  of  the  benefits  to  support  the  addiction.  If  a 
representative  payee  cannot  be  found,  Social  Security  may  appoint  someone  to  fulfill  this  function. 

The  order  of  preference  for  representative  payees  for  people  under  18  years  of  age  is:  a)  a  parent  (natural  or 
adoptive),  or  a  guardian  who  has  custody  of  you;  b)  a  parent  or  guardian  who  does  not  have  custody,  but  is 
contributing  toward  your  support  and  shows  a  strong  concern  for  your  well-being;  c)  a  parent  who  does  not  have 
custody  or  provide  support  but  shows  a  strong  concern  for  your  well-being;  d)  a  relative  or  stepparent  who  has 
custody  of  you;  e)  a  relative  who  does  not  have  custody  but  is  contributing  toward  your  support  and  shows  concern 
for  your  well-being;  f)  a  relative  or  close  friend  who  does  not  have  custody  or  provide  support,  but  who  shows 
concern  for  your  well-being;  g)  an  authorized  social  service  agency  or  custodial  institution.  Remember  that  you 
have  the  right  to  receive  payments  yourself  once  you  turn  18,  but  you  must  contact  Social  Security  to  arrange  this. 


5.       persons  other  than  those  listed  above  who  are  willing  and  able  to  serve  as  rep.  payee,  e.g., 
members  of  community  groups  or  organizations. 

In  general,  people  or  institutions  you  owe  money  to  may  not  be  your  rep.  payee.  Exceptions  exist 
for  a  creditor  who  is: 

°        related  to  you  and  living  in  your  household; 
°        your  legal  guardian  or  representative; 
0        a  licensed  or  certified  care  facility; 

°        an  employee,  administrator,  or  owner  of  a  licensed  or  certified  care  facility,  only  if  Social 
Security  has  made  a  good  faith  effort  to  find  an  alternative  rep.  payee; 

°        not  a  risk  to  you,  that  the  financial  relations  between  you  pose  no  substantial  conflict  of 
interest,  and  that  no  more  suitable  rep.  payee  exists. 

To  be  designated  a  rep.  payee,  a  person  must  apply,  and  be  investigated  and  approved  by  Social 
Security.  SSA  must  keep  a  list  of  all  rep.  payees,  and  be  sure  that  certifying  a  particular  person  "is 
in  the  interest  of"  the  recipient.  Whenever  possible,  a  face-to-face  interview  must  take  place. 
Social  Security  must 

°        obtain  proof  of  the  person's  identity; 

°        verify  the  nominee's  Social  Security  number; 

°        find  out  if  the  nominated  payee  is  disqualified  because  s/he  has  been  convicted  of  a  "Social 

Security  felony"  or  other  reason;  and 
°        find  out  if  the  nominee  has  ever  misused  another  recipient's  funds. 

After  a  rep.  payee  has  been  selected,  SSA  may,  at  any  time,  ask  the  payee  to  provide  information 
showing  that  the  payee's  relationship  with  you  continues,  and  that  the  payee  is  not  mishandling  your 
money.  If  the  rep.  payee  fails  to  respond  within  a  reasonable  time,  the  SSA  may  stop  payments  to 
the  rep.  payee  or  select  another  person  to  serve  as  payee. 

If  Social  Security  does  not  follow  procedures  to  monitor  the  rep.  payee,  and  the  payee  misuses  your 
funds,  Social  Security  is  liable  to  you  for  the  misused  funds,  and  must  pay  you  back. 

4.       What  are  the  duties  of  a  representative  payee? 

The  rep.  payee  has  authority  only  over  income  from  the  Social  Security  program  for  which  the 
payee  has  been  appointed.  For  example,  if  you  get  SSI  your  payee  may  not  control  your  bank 
account  if  it  contains  funds  from  other  sources,  or  even  SSI  funds  received  before  the  payee  was 
appointed.  A  rep.  payee  may  not  make  personal  decisions  on  your  behalf,  or  financial  decisions 
about  personal  property  or  real  estate  you  own.  The  powers  of  a  rep.  payee  are  more  limited  than 
those  of  either  a  conservator  or  a  guardian. 

Once  appointed  and  certified,  the  rep.  payee  is  supposed  to  find  out  from  you  what  you  need.  The 
benefit  checks  will  be  sent  to  the  payee,  who  will  endorse  and  deposit  them  in  a  separate  bank 
account  for  you.  The  payee  should  make  payments  on  your  behalf  from  this  account.    The  rep. 
payee  should  keep  accurate  records  and  retain  all  bills,  receipts  and  canceled  checks.  If  vou  receive 
SSI,  the  rep,  payee  must  make  sure  that  your  savings  do  not  go  over  the  $2.000  limit  for  an 
individual.    This  could  make  you  ineligible  for  SSI. 

A  rep.  payee  must  spend  Social  Security  funds  only  for  your  benefit.  The  spending  priorities  are: 

°        items  for  your  basic  maintenance  (food,  clothing,  shelter,  utilities,  personal  care,  medical 

and  dental  care,  education,  personal  comfort  items,  etc.); 
°        reasonably  foreseeable  needs  (rehabilitation  services,  expenses  for  transfer,  etc.); 


°        basic  subsistence  costs  for  any  legal  dependents  which  are  not  paid  by  other  sources  (AFDC, 
Social  Security,  etc.); 
saving  and  investing; 

o        payment  of  debts  (Please  note:  SSI  and  SSDI  funds  can  not  be  taken  by  someone  else  to  pay 
most  debts,  except  paying  Social  Security  back  for  overpayments,  paying  taxes  or  state- 
mandated  child-support  or  alimony  payments). 

Medical  expenses  also  should  be  paid,  but  only  what  is  not  covered  by  other  sources  such  as 
Medicaid,  Medicare  or  the  free  care  pool.  If  you  are  on  SSI  and  in  an  institution  that  does  not 
accept  Medicaid,  the  rep,  payee  should  prioritize  basic  needs  and  items  that  will  aid  in  your 
recovery  or  release,  as  well  as  provide  money  to  improve  your  general  condition,  such  as  giving 
you  canteen  money.  If  the  institution  does  accept  Medicaid,  then  Medicaid  should  pay  the 
institution's  costs,  and  SSI  may  only  be  used  for  personal  needs. 

If  you  are  in  an  institution,  your  rep.  payee  may  spend  Social  Security  money  to  maintain  your 
home  unless: 

°        you  have  no  dependents  living  there; 

°        you  have  been  gone  for  six  months  or  more;  and 

°        a  doctor  certifies  that  it  is  unlikely  that  you  will  return  home. 

The  rep.  payee  must  be  able  to  account  for  your  funds  and  must  file,  at  a  minimum,  an  annual 
report  with  the  Social  Security  office  describing  how  the  money  was  spent.  A  parent  or  spouse  who 
is  your  rep.  payee  and  lives  with  you  does  not  have  to  file  these  annual  financial  reports. 

5.       Recipients  who  are  in  institutions 

When  a  nursing  home,  mental  hospital,  halfway  house  or  other  residential  institution  is  chosen  to  be 
your  rep.  payee,  there  are  several  potential  problems  you  should  look  out  for.  These  mostly  stem 
from  the  fact  that  the  institution  has  two  roles:  as  a  fiduciary— someone  you  trust  to  safeguard  your 
money  and  well-being  and  provide  treatment;  and  as  a  business  to  make  money.  While  these  actions 
are  not  illegal,  the  following  practices  create  problems  for  beneficiaries: 

°        Social  Security  might  automatically  designate  the  institution  as  your  rep.  payee  when  you  are 

admitted,  even  if  you  already  have  one; 
°        the  institution  may  pay  itself  first  for  your  "maintenance"  then  give  whatever  is  left  over  to 

you; 

°        the  institution  may  pool  your  money  with  that  of  all  the  other  Social  Security  recipients  under 

its  care  in  one  bank  account.  You  are  supposed  to  get  your  money  back  with  interest; 
°        when  the  institution  remains  your  rep.  payee  after  you  move  out. 

It  is,  however,  illegal  when  the  institution: 

°        does  not  use  benefits  for  your  needs  first; 

°        uses  your  SSI  money  to  pay  its  costs  if  you  have  Medicaid  or  other  insurance  that  will  pay, 

or  takes  more  from  your  Social  Security  than  the  state  allows; 
°        pays  for: 

—  maintenance,  such  as  cleaning  or  repairs  to  the  facility; 

—  improvements  to  the  facility,  like  buying  new  beds  or  carpeting  the  activity  room; 

—  items  that  it  is  supposed  to  part  of  the  basic  fee,  like  sheets  and  towels; 

0        pays  itself  for  any  debts  you  owe  UNLESS  there  is  money  left  over  after  your  monthly  costs 
are  taken  care  of,  AND  Social  Security  has  approved  it. 


6.      How  does  one  object  to  the  appointment  of  a  representative  payee? 
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7.       How  does  one  remove  a  representative  payee? 
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For  More  Information  Contact: 

The  Mental  Health  Legal  Advisors  Committee 

294  Washington  St.,  Suite  320 
Boston,  MA  02108 
(800)  342-9092  or  (617)  338-2345 
Intake  Hours:  Monday,  Wednesday  and  Friday  10  a.m.  -  12  p  m 
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3  .      Notice  will  go  to  your  parent  or  guard 
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